INTRODUCTION 



1. This document explains the maternity pay requirements of the EC Pregnant Workers 
Directive, describes the options for implementing these requirements and invites 
comments. 



EXISTING MATERNITY BENEFITS 
Statutory Maternity Pay (SMP) 

2. About 245,000 women a year receive SMP from their employers by satisfying the 
following tests in the fifteenth week before the expected week of childbirth (EWC): 

• at least six months continuous service with employer; 

• average weekly earnings at or above the lower earnings limit (LEL) for national 
insurance contributions (NICs) - currently £56 a week; 

3. Two rates of SMP (both subject to tax) are payable: 

• a higher rate at 90% of earnings is payable for six weeks to women with at least 
two years continuous service (five years if employed part-time); 

• a lower rate of £47.95 a week is payable for up to 18 weeks to women with 
fewer than two years service and for up to 12 weeks to women qualifying for the 
higher rate during their first six weeks of maternity absence. 

4. The earliest SMP can be paid is the eleventh week before the EWC. SMP can be 
paid for up to 18 weeks provided payment starts by the sixth week preceding the 
EWC. Payments starting later than that week cannot last more than 11 weeks beyond 
the EWC, i.e. only 17 weeks are payable for maternity absence starting five weeks 
before the EWC, 16 weeks for absence starting four weeks beforehand, and so on. 

Maternity Allowance (MA) 

5. About 55,000 women who do not qualify for SMP may receive MA at £43.75 from 
the Department of Social Security (DSS) if they have worked and paid standard NICs 
for at least 26 weeks out of the 52 weeks ending in the 15th week before the EWC. 
MA may be paid for up to 18 weeks provided payment starts by the sixth week 
before the EWC - thereafter the maximum period of payment is reduced as for SMP. 
The main beneficiaries are self employed and employed (or recently employed) 
women who do not qualify for SMP (e.g. because they have worked for their 
employer for fewer than six months). MA is not taxable. 



PREGNANT WORKERS DIRECTIVE (CouncU Directive 92/85/EEC) 

6. The EC Pregnant Workers Directive provides improved rights for pregnant workers. 
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It was adopted in October 1992 for implementation no later than October 1994. The 
Trade Union Reform and Employment Rights (TURER) Act 1993 implements the 
directive’s employment protection requirements, including a 14 week maternity leave 
period. Annex A provides more details. The directive requires the following changes 
to maternity benefits: 

• During the 14 week maternity leave period, a woman must receive pay or an 
allowemce equal to at least the amount of state benefit she would receive if she 
were absent due to sickness. In the UK, this means the higher rate of Statutory 
Sick Pay (SSP) which is currently £52.50. SMP and MA, where paid to an 
employee, should therefore be set at this level. 

• Any employment test may not exceed 52 weeks before the baby is due. 

• Implementing the directive may not reduce existing rights. 

Annex B gives the full text of the relevant provisions. 



LEVELS OF PAYMENT 

Statutory Maternity Pay 
Lower Rate SMP 

7. Article 8(1) of the directive requires that pregnant workers be entitled to a period of 
14 weeks continuous maternity leave. Article 11(2) stipulates that pay or an adequate 
allowance be paid during the leave period. Article 11(3) defines an adequate 
allowance as one which 

"... guarantees income at least equivalent to that which the worker concerned 
would receive in the event of a break in her activities on grounds connected with 
her state of health ..." 

In the UK, workers on sick leave are entitled to Statutory Sick Pay (SSP) at one of 
two rates depending on their level of earnings. Those earning less than £195 a week 
receive SSP at £46.95 a week; those earning above this amount receive £52.50 a 
week. Since the lower rate of SMP is £47.95 a week, there is no question of aligning 
SMP with the lower rate of SSP. The government therefore intends to raise the lower 
rate of SMP to the higher rate of SSP. 

Higher Rate SMP 

8. Article 11(4) allows entitlement to maternity pay to be subject to conditions, but rules 
out conditions involving periods of employment in excess of 52 weeks before the 
expected date of birth. The higher rate of SMP is payable to women who have 
worked for at least two years with their employer. This period must be reduced. 
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Since entitlement to SMP is decided in the 15th week before the EWC, known as the 
qualifying week, the test will have to be reduced to no more than 37 weeks to comply 
with article 11(4). 

Options 

9. There are two broad choices for bringing SMP into line with the directive. The 
government could either confine any change in the rules to the 14 week maternity 
leave period required by the directive, or it could apply the new rules for the entire 
18 week maternity pay period. The first option would mean ... 

• increasing the lower rate of SMP to the higher rate of SSP for 14 weeks, 
followed by payment at the current rate for the remaining four weeks (the 
current 26 week employment test would be retained); and 

• paying the higher rate of SMP for the first six weeks to women who had worked 
for at least 37 weeks for their current employer. 

This option would cost £35 million a year. 

10. Restricting the changes to the 14 week period would complicate the scheme. 

Different rules would apply in the first 14 weeks and in the last 4 weeks of the 
maternity pay period: women employed between 37 weeks and two years, for 
example, would receive three rates of payment over the 18 week pay period. A 
simpler approach would be to apply the new rules for the entire 18 week maternity 
pay period. To make it simpler still, the lower rate of SMP could be made payable to 
any woman employed in the qualifying week (15 weeks before the baby was due), 
while the higher rate could be paid to women with at least 26 weeks service with 
their employer. Dropping the 26 week service test for the lower rate would be 
simpler for employers because the TURER Act means they will have to provide 
maternity leave to their employees irrespective of their length of service. This change 
would also reduce the number of women having to claim MA, since many of the 
women who fail to qualify for SMP, because they have worked for fewer than 26 
weeks for their current employer, receive MA instead. Without a 26 week 
employment test, these women would receive SMP in their pay packets rather than 
having the inconvenience of claiming MA from DSS. The revis^ rules under this 
option would comprise ... 

• increasing the lower rate of SMP to the higher rate of SSP for 18 weeks; 

• paying the higher rate of SMP for the first six weeks to women who had worked 
for at least 26 weeks for their current employer; 

• paying SMP to all women employed in the qualifying week. 

This option would cost £50 million a year. 
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Maternity Allowance 

Level of Payment 

11. Employees who do not qualify for SMP will receive MA at the higher rate of SSP. 
The cost of this option would be small, particularly if the simpler option for changing 
SMP (see paragraph 10) were chosen, because most employees would then qualify 
for SMP. 

Contribution Conditions 

12. Like SMP, entitlement to MA is decided in the qualifying week. It is payable 
provided a woman has worked for at least 26 weeks and paid at least 26 weeks 
national insurance contributions in the previous 52 weeks. A small number of women 
may start work for a new employer later than the qualifying week (the 15th week 
before the baby is expected). They do not qualify for SMP but may receive MA if 
they satisfy the conditions on the basis of employment prior to the qualifying week. 

At present, their employment beyond the qualifying week does not count towards the 
conditions for paying MA. The directive applies to these women and does not allow 
their employment beyond the qualifying week to be ignored if taking that into account 
were their only means of qualifying for MA. 

13. The government has decided that it would be an unreasonable burden on employers to 
ask them to pay SMP to this group of workers. Pay systems would require substantial 
overhaul to allow entitlement to SMP to be settled in any of the weeks preceding the 
start of maternity leave, instead of the qualifying week as at present. These women 
will be paid MA at the higher rate of SSP instead, provided they satisfy revised 
qualifying tests. Those tests will be changed so that employment and contributions 
paid in the 15 weeks before the expected date of childbirth will count. The cost of 
this change is expected to be small, since so few women are involved. 



PERIOD OF PAYMENT 

14. Maternity benefits will continue as now to be payable for up to 18 weeks. However, 
partly because of the directive and partly because of new medical advice, the 
government proposes to remove the special rule governing payment to women who 
start their maternity leave later than the sixth week before the expected date of birth. 
At present the 18 week pay period is reduced by one week for each week by which 
the leave period is deferred beyond the sixth week. This rule stemmed from the belief 
that it was better for the health of the woman and her child to stay away from work 
within six weeks of the birth. Continuing the rule unchanged would contravene the 
directive in the case of a woman who did not start her maternity leave until one week 
before the baby was due. At that point she would normally be entitled to 14 weeks 
maternity leave but to only 13 weeks maternity pay. The government proposes to 
remove this rule entirely in the light of recent medical advice that the woman herself 
is the best judge of when she should start her maternity leave. This option would cost 
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£5 million a year. 

15. A variant of the six week rule applies to women who are sick in the later stages of 
pregnancy. They are free to choose between SSP or SMP up to the sixth week 
(unless they have previously notified their employer of their intention to start their 
maternity leave by a particular date - in which case SMP is payable from the date 
notified). Thereafter, if they continue to be ill, they are deemed to have started their 
maternity leave and SMP is paid. This rule stems from the potential difficulties of 
distinguishing incapacity for work due to sickness and incapacity due to pregnancy. 
However, the government believes it is wrong to impose maternity leave where the 
illness has nothing to do with the pregnancy. It therefore proposes to alter the rule so 
that women will be free to continue to receive SSP until the baby is bom, if their 
illness is not connected with the pregnancy. This change has been presaged in the 
TURER Act which makes similar provision for the start of the maternity leave 
period. This change is expected to cost about £10 million a year. 



TIMING 

16. These changes will be introduced in October 1994 to give employers the maximum 
possible time for preparation. The related maternity leave provisions in the TURER 
Act 1993 will be implemented at the same time. 



FUNDING 

17. Annex C summarises the costs described above. Depending on the options chosen, it 
will cost between £50 million and £65 million to implement the maternity pay aspects 
of the directive. At present, the general taxpayer meets the costs of SMP in full. The 
Department of Social Security pays MA itself and reimburses employers for 100% of 
the amount they pay by way of SMP plus 4.5% of these costs in recognition of the 
NICs payable on SMP. Apart from Luxembourg, the UK is the only EC country 
where the taxpayer meets the statutory maternity pay bill in full. The government 
believes employers should meet part of the costs of what is, after all, a form of pay 
while an employee is on leave. It proposes to do this by reducing the rate at which 
they are reimbursed for the money they pay out by way of SMP. The level of 
reduction in the SMP reimbursement rate would depend on the overall cost of 
implementing the directive, a figure itself dependent on the options chosen. Annex C 
illustrates how different options would affect the reimbursement rate. If the overall 
costs were £65 million, for example, the SMP reimbursement rate would need to be 
set at 90%. 

Small Employers 

18. The extra cost to employers would be very small - less than 0.03% of the total wage 
bill. The average cost per employee receiving maternity pay would be around £290. 
Nonetheless, the government would welcome views on whether special help should 



5 



Printed image digitised by the University of Southampton Library Digitisation Unit 



be given to small employers. Special help for small employers already exists in the 
SSP scheme. Employers remitting less than £16,000 a year in NICs (as a rough guide 
- those with fewer than 10 employees) are reimbursed 100% of their SSP costs for 
sick absences lasting more than six weeks - the normal reimbursement rate is 80%. 
Using the same definition of small employer (or, if employers thought it simpler to 
administer, a similar one which covert roughly the same group of employers), a 
number of options are possible . . . 





Option 


Comment 


A 


Retain 104.5% reimbursement rate 


Preserves status quo 


B 


Pay 100% reimbursement rate 


This would be the same 
premium rate of reimbursement 
used in the SSP scheme. 


C 


Pay 95 % reimbursement rate 


This would roughly halve the 
additional costs to small 
employers. 



19. The cost of special measures to help small employers would depend on the form a 
premium reimbursement rate took. The minimum cost would be £5 million, requiring 
a further 1 % reduction in the general SMP reimbursement rate; the maximum cost 
would be £10 million, requiring a further 2% reduction (to 88% if the maximum 
benefit costs were £65 million - see paragraph 17). The government would welcome 
comments on this proposal, including the suggested definition of small employer. 



COMPLIANCE COSTS 

20. The government is conscious that the changes required by the directive will place an 
extra burden on employers. Before reaching final decisions on how to implement the 
directive, the government wants to assess the compliance costs fully. There are two 
main aspects to be considered: additional financial cost and extra administrative 
burdens. There is considerable interaction between these two aspects of compliance: 
in broad terms, the lower the cost the greater the administrative burden. This trade 
off between cost and simplification is at the heart of the two main options for altering 
the SMP scheme, described in paragraphs 9 and 10. It would be helpful if employers’ 
responses to this document could provide information on the administrative costs of 
paying SMP to enable the compliance costs to be assessed in more detail before final 
decisions are reached. 
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SOCIAL EUROPE 



21. The government’s acceptance of this directive does not signal a change in the 
government’s business-minded approach to measures aimed at harmonising social 
provisions among EC member states. Soon the Community will be acting under the 
further amendments made to the Treaty of Rome by the Maastricht Treaty. The 
Social Chapter of Maastricht will provide greatly increased powers for the EC, which 
could in turn lead to costly and unnecessary EC laws in areas properly left to national 
decision, or to individual employers and their employees. The government did not 
sign up to the Social Chapter because it could not accept the imposition of such 
measures. 



SUMMARY 

Improvements 

22. The proposals described in this document would bring the following substantial 
improvements to maternity benefits: 

• 250,000 women a year would benefit from a higher standard rate of SMP; 

• 70,000 - 80,000 of these women would also qualify for the higher rate of SMP 
even though they had fewer than two years service with their current employer; 

• working women will have greater freedom to choose when to begin maternity 
leave, because they can defer the start of the leave period until after the sixth 
week before the baby is due without reducing the length of the maternity pay 
period; 

• those women who fall sick in the later stages of pregnancy will no longer be 
forced to start maternity leave earlier than planned where the illness is 
unconnected with pregnancy. 

Proposals 

23. The government would welcome comments on the following proposals described in 
this document. 



7 



Printed image digitised by the University of Southampton Library Digitisation Unit 



Proposal 


Paragraph 


Apply new rules for 14 weeks of 18 week pay period 


9 


Apply new, simplified rules for entire 18 week pay period 


10 


MA payment level 


11 


MA contribution conditions 


12-13 


Abolition of six week rule 


14 


Abolition of six week rule where sickness is not connected 
with pregnancy 


15 


Timing 


16 


Reduction in SMP reimbursement rate 


17 


Special help for small employers 


18-19 


Compliance costs 


20 



COMMENTS 

24. Please send comments by 12 October to: 

Leueen Fox 

Department of Social Security 
The Adeiphi 

Section A4B, Sixth Floor 
1-11 John Adam Street 

London WC2N 6HT « 071 962 8322 



NORTHERN IRELAND 

25. The government intends public discussion on this issue to extend to Northern Ireland 
as well as to Great Britain because of the principle of parity in social security 
provision throughout the United Kingdom. Readers in Northern Ireland should 
address their comments by 12 October to: 

Miss A Murdoch 

Department of Health and Social Services 

Room B 4.4 

Castle Buildings 

Stormont 

Belfast BT4 3SF 
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Maternity Leave 



Annex A 



Current Provisions 

1. At present, under the provisions of the Employment Protection (Consolidation) Act 
1978, an employee who fulfils the qualifying conditions - 2 years’ service for those 
who work 16 hours or more a week, 5 years’ service for those who work between 8 
and 16 hours a week - is generally entitled to return to the job which she was 
employed under her original contract of employment to do after a period of maternity 
absence taken between the 11th week before the expected week of childbirth and the 
29th week after the actual week of childbirth. Should her job no longer exist because 
of redundancy, she is entitled to be offered a suitable alternative if one is available. 

2. To exercise this right, the employee must give her employer written notification at 
least 21 days before the absence (or as soon as reasonably practicable) of the fact that 
she is pregnant, of her intention to return after the absence, and of the expected week 
of the birth. If requested by the employer, she must provide a medical certificate 
indicating the latter. In addition, she must give, at least 21 days before the date on 
which she expects to return, written notification of that date. Moreover, if requested 
by the employer (who may make such a request no earlier than 49 days after the 
beginning of the expected week of the birth), she must within 14 days (or as soon as 
reasonably practicable) give written confirmation of her intention to return. 

Requirements Of The EC Pregnant Workers Directive 

3. The main requirements of the EC Directive in this area are that all pregnant women, 
regardless of length of service or hours of work, must be given the right to a period 
of at least 14 weeks’ maternity leave; two weeks of this leave around the time of the 
birth must be compulsory; and all contractual rights except for a right to payment 
under the contract of employment must be maintained during the full maternity leave 
period. The Directive further provides that Member States’ domestic provisions must 
be maintained to the extent that they are more favourable than those required by the 
Directive. 

Implementation - The Trade Union Reform And Employment Rights Act 

4. The Directive’s provisions on maternity leave (together with those on protection 
against maternity-related dismissal and on the rights of employees who are suspended 
from work on maternity-related health and safety grounds) are implemented in the 
Trade Union Reform and Employment Rights Act 1993. 

New Right To Maternity Leave 

5. Section 23 of the Act gives every pregnant employee, regardless of length of service 
or hours of work, a right to a period of statutory maternity leave, during which she is 
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entitled to benefit from her normal terms and conditions of employment, except for 
wages or salary. Should a redundancy situation arise, she is entitled to be offered a 
suitable alternative vacancy where available. 

6. In order to take advantage of this right, a woman must, at least 21 days before she 
begins her leave (or as soon as reasonably practicable), give her employer written 
notice of the fact that she is pregnant and of the expected week of the birth. If 
requested by the employer, she must provide a medical certificate confirming the 
latter. In addition, subject to two exceptions, she must, at least 21 days beforehand 
(or as soon as reasonably practicable), give notice (in writing if requested by the 
employer) of the date, no earlier than the beginning of the eleventh week before the 
expected week of childbirth, on which she intends to begin her leave; and the leave 
period then begins on the date. The two exceptions are: 

- if, before the notified date (or before she has notified such a date) and after the 
beginning of the sixth week before the expected week of childbirth, the woman is 
absent from work wholly or partly because of pregnancy or childbirth, her 
maternity leave period begins on the first day of that absence, and she must, as 
soon as is reasonably practicable, give notice (in writing if requested by the 
employer) that she is absent for that reason; 

- if the baby is bom before the planned date for starting the maternity leave (or 
before a date has been fixed), the maternity leave period begins on the date of 
the birth, and the employee must, as soon as is reasonably practicable, give 
notice (in writing if requested by the employer) that she has given birth. 

7. In order to comply with the requirements of the EC Directive, the Government will 
in due course be introducing measures to provide for two weeks’ compulsory 
maternity leave after the date of the birth. The Act’s provisions will then have the 
effect that the maternity leave period lasts for 14 weeks or until the end of the two 
weeks compulsory leave, whichever is the later. 

8. If a woman wishes to return to work before the end of her maternity leave period, 
she must give her employer seven days’ notice of the date; if she fails to do so, the 
employer may postpone her return to the extent necessary to give him such notice, 
subject to the proviso that it may not be postponed beyond the end of the maternity 
leave period. 

Preserved Right To Maternity Absence 

9. Schedule 2 to the Act preserves, with amendments to take account of the new right to 
maternity leave, the existing right to return to work after a period of maternity 
absence for those women who meet the qualifying criteria - 2 years’ service for those 
who work 16 hours or more a week, 5 years’ service for those who work between 8 
and 16 hours a week. 

10. To exercise this right, a woman must have met all the notification requirements 
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necessary to take advantage of the right to maternity leave (see para 6 above), and 
must also have included with the initial notification of her pregnancy the information 
that she intends to exercise the right to a longer absence. In addition, if requested in 
writing by the employer (who may make such a request no earlier than 21 days 
before the end of the maternity leave period), she must within 14 days (or as soon as 
reasonably practicable) give written confirmation of her intention to return. 

Moreover, she must give at least 21 days’ notice of the date, no later than 29 weeks 
after the actual week of childbirth, on which she proposes to return. Should her job 
no longer exist because of redundancy, she is entitled to be offered a suitable 
alternative if one is available. As now, employers with five or fewer employees 
(including those of any associated employer) are relieved of the requirement to take a 
woman back after maternity absence if it is not reasonably practicable to do so. 

Contractual Rights 

11. A woman who has a contractual right to maternity leave, or to return to work after a 
period of maternity absence, may not exercise the contractual and statutory rights 
separately but may take advantage of whichever is, in any particular respect, the 
more favourable. 

Compliance Costs 

12, The principal costs for employers of the new maternity leave provisions in the 1993 
Act arise from the loss of output which generally occurs if a woman’s post is filled 
by a temporary replacement or, even more so, if it is left vacant for the duration of 
the leave. In either case, these costs will generally outweigh any savings the 
employer might make in the woman’s contractual wages or salary. Employment 
Department economists estimate that the new leave provisions will add between £100 
million and £250 million to employers’ annual labour costs. 
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Extracts From EC Pregnant Workers Directive 



Annex B 



Article 1(3) - purpose 

This Directive may not have the effect of reducing the level of protection afforded to 
pregnant workers, workers who have recently given birth or who are breast feeding as 
compared with the situation which exists in each Member State on the date on which this 
Directive is adopted. 

Article 2 - definitions 

For the purposes of this Directive: 

a) ‘pregnant worker’ shall mean a pregnant worker who informs her employer of her 
condition, in accordance with national legislation and/or national practice; 

b) ‘worker who has recently given birth’ shall mean a worker who has recently given 
birth within the meaning of national legislation and or national practice and who 
informs her employer of her condition, in accordance with that legislation and/or 
practice; 

c) ‘worker who is breast feeding’ shall mean a worker who is breast feeding within the 
meaning of national legislation and/or national practice and who informs her 
employer of her condition, in accordance with that legislation and/or practice. 

Article 8 - Maternity leave 

1. Member States shall take the necessary measures to ensure that workers within the 
meaning of Article 2 are entitled to a continuous period of maternity leave of at least 
14 weeks allocated before and/or after confinement in accordance with national 
legislation and/or practice. 

2. The maternity leave stipulated in paragraph 1 must include compulsory maternity 
leave of at least two weeks allocated before and/or after confinement in accordance 
with national legislation and/or practice. 

Article 21 - Employment Rights 

In order to guarantee workers within the meaning of Article 2 the exercise of their health 
and safety protection rights as recognised in this Article, it shall be provided that; 

1. [sub paragraph not relevant to this consultation document] 

2. in the case referred to in Article 8, the following must be ensured: 
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a) the rights connected with the employment contract of workers within the meaning 
of Article 2, other than those referred to in point (b) below; 

b) maintenance of a payment to, and/or entitlement to an adequate allowance for, 
workers within the meaning of Article 2; 

3. The allowance referred to in point 2(b) shall be deemed adequate if it guarantees 
income at least equivalent to that which the worker concerned would receive in the 
event of a break in her activities on grounds connected with her state of health, 
subject to any ceiling laid down under national legislation; 

4. Member States may make entitlement to pay or the allowance referred to in points 1 
and 2(b) conditional upon the worker concerned fulfilling the conditions of eligibility 
for such benefits laid down under national legislation. 

These conditions may under no circumstances provide for periods of previous 
employment in excess of 12 months immediately prior to the presum^ date of 
confinement. 



Statement of the Council and the Commission concerning Article 11(3) of Directive 
92/85/EECf entered in the minutes of the 1608th meeting of the Council (Luxembourg, 
19 October 1992) 



THE COUNCIL AND THE COMMISSION stated that: 

Tn determining the level of the allowances referred to in Article ll(2)(b) and (3), 
reference shall be made, for purely technical reasons, to the allowance which a worker 
would receive in the event of a break in her activities on grounds connected with her 
state of health. Such a reference is not intended in any way to imply that pregnancy and 
childbirth be equated with sickness. The national social security legislation of all 
Member States provides for an allowance to be paid during an absence from work due to 
sickness. The link with such allowance in the chosen formulation is simply intended to 
serve as a concrete, fixed reference amount in all Member States for the determination of 
the minimum amount of maternity allowance payable. In so far as allowances are paid in 
individual Member States which exceed those provided for in the Directive, such 
allowances are, of course, retained. This is clear from Article 1(3) of the Directive.’. 
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Costs 



Annex C 



Options 


Cost £m 


Cost £m 


Al: apply new rules for 14 weeks of 18 week maternity 

pay period 


35 




A2: apply new rules for fiill 18 week maternity pay 

period 




50 


B: abolish six week rule 


5 


5 


C; abolish six week rule where illness not connected 

with pregnancy 


10 


10 


sub-total 


50 


65 


D: SMP premium reimbursement rate for small 

employers 


5- 10 


5 - 10 


TOTAL 


55-60 


70-75 



Illustrative reductions needed in SMP reimbursement rate . . . 



Cost 


Reimbursement Rate 


£50 m 


93% 


£65 m 


90% 


£75 m 


88% 
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